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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF VERMONT

IN RE:  RUTLAND FI RE CLAY CO )
)
)
)

CASE NO: 99-11390
Chapter 11

PROCEEDI NGS

taken on the 25th day of Cctober, 1999, at
approximately 2:05 p.m, at the U S.
District Court, Brattleboro, Vernont

REPORTED BY: Lisa H ndes- Mbody, RPR
PRESI DI NG JUDGE: Hon. Robert L. Krechevsky
APPEARANCES:
RAYMOND OBUCHOWBKI, Esquire, on behalf of the
Debt or .
JOHN PREEFER, Esquire, on behal f of
the Oficial Tort daimants' Commtt ee.

KEVI N PURCELL, Esquire, U S. Trustees' Ofice.

NANCY W DAVI S, Esquire, on behalf of
Asbestos O aimants' Comm ttee.
O BRI EN REPORTI NG SERVI CES, | NC.
25 WASH NGTON STREET - REAR
RUTLAND, VERMONT 05701
TEL: (802) 747-0199
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THE CLERK: The next matter is

Case No.: 99-11390: Rutland Fire d ay
Conpany. This is a Mdtion by the Debtor for
an InterimOder Authorizing the Use of Cash
Col l ateral, Ganting Additional or Replacenent
Li ens, and Aut horizing Post-Petition Borrow ng
Secured by Priority Liens on the Debtor's
Asset s.

Al so, an Application
Filed by the Debtor, an Interested Party;
Unofficial Tort daimants' Commttee, for
O der Pursuant to Section 105(a) of the
Bankr upt cy Code Aut hori zi ng the Appoi nt nent of
Consul tant and Paynent of Conpensation and
Rei mbur senent of Expenses to the Consultant in
Aid of Confirmation and Consummati on of
Consensual Pl an of Reorgani zati on.

Al so, a Mdtion by the
Debtor for Waiver of dains' Bar Date for
Asbest os- Rel ated Personal Injury d ai mants;
for Modification of Notice of Commencenent of
Case Including Section 341 Notice; for
Limtation of Service of the Notice of
Conmencenent of a Case Upon Asbestos

A ai mants' Attorneys and For \Wiver of
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Separate Notice of D sputed d ains.

And a Motion by the
Debtor for an Oder Limting Notice for Al
Matters in the Above-Captioned Proceeding; an
application filed by the interested party,
Unofficial Tort Aaimants' Commttee and the
debtor, for an order directing the appoi ntnment
of R chard Levy, Jr., Esquire, as |egal
representative for future claimants; a notion
by the debtor for post-petition paynent of
trade payabl es.

And a notion by the
debtor, Rutland Fire day Conpany, interested
party; Rutland, Inc., for an Oder Al ow ng
Prof essionals to Draw Down Pre-Petition
Retai ner for 60 Percent of Fees Earned Every
30 Days Wthout Prior Approval.

Pl ease announce your
appear ances.

ATTORNEY OBUCHOABKI : Ray
Gobuchowski on behal f of the debtor or the
debtors in possession.

ATTORNEY PURCELL: Kevin
Purcell, Ofice of the United States Trustee.

CGood afternoon, Your Honor.
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ATTCRNEY PREEFER.  John

Preefer, Your Honor, for the Oficial Tort
Gaimants' Conmmttee, and | woul d be raising
today ny order for retention by the commttee
whi ch has now been forned.

ATTORNEY DAVIS:  Nancy Wrth
Davis, Chairman of the Oficial Asbestos
A aimants' Commttee. Your Honor, | have
passed up to you today the notion for ny
adm ssion pro hac vice which | would hope you
coul d consi der now before we begin.

ATTORNEY OBUCHOWSKI @ Your
Honor, we filed or signed a notion for the
adm ssion of Ms. Davis pro hac vice |ast
Friday. W also filed for M. Preefer a
simlar notion pro hac vice for his
appear ance, although, | do not have a copy of
that notion with me today. M. Preefer does
have one available for the Court, if
necessary.

THE COURT: | have received a
| ot of papers. Ckay, one fromM. Davis. It
I's ny understanding that such a notion
requires that it be presented by a nenber, an

exi sting nenber of the district and that has
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now been done through the signature of
At t orney Cbuchowski ?

ATTORNEY OBUCHOWBKI @ That's
correct, Your Honor.

THE COURT: | also see in the
notion that there is a request that no | ocal
counsel, it says, "Be acquainted," is that --

ATTORNEY DAVIS: |'msorry,
"be required,"” Your Honor. Since |l amthe
chair of the commttee which is represented by
M. Preefer, we wll have |ocal counsel in
this.

THE COURT: Well, does the
district court here require that an
out-of -state |l awer who is admtted have | ocal
counsel ?

ATTORNEY OBUCHOABKI @ Your
Honor, the District Court Rule does provide
for the requirenent of association with |ocal
counsel ; however, the Court does have the
authority and within its rules to waive that
requi renent when cause i s shown.

VW believe in this case,
Your Honor, that cause would be shown in view

of the type of case that's involved here, and
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the status of where this case is going and has
al ready been.

THE COURT: Ckay. That's not
a rule where | cone from but the rul e does
require that any out-of-state |awer naintain
a local office wwthin the district for the
pur pose of service of papers. In other words,
papers don't get sent out across the country.

So, that if M.
Gbuchowski's of fice can be used for the
mai |l ing of papers to Ms. Davis, it would
satisfy ne.

ATTORNEY DAVIS:  Yes, Your
Honor. | believe M. Cbuchowski woul d be
willing to do that.

ATTORNEY OBUCHOWBKI @ That
woul d be satisfactory with ne.

THE COURT: You coul d use
sonebody el se if you have to.

ATTORNEY DAVIS: Ch, no thank
you, Your Honor.

THE COURT: Al right. The
notion is granted. Just out of curiosity, is
there a fee that is to be paid?

ATTORNEY DAVIS:  Your Honor,
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again, we were reading the D strict Court

Rul es which, in ny practice, also apply to the

bankruptcy court as a division of the district

court, and | believe they did require a $60

fee which | was prepared to pay.

THE COURT: Ckay. Usually, it
says that, in the notion, they paid the fee.

ATTORNEY OBUCHOWSBKI @ Your
Honor, as matter of course at least in ny kind
of practice, | have not been aware of that fee
bei ng required by the bankruptcy court in the
past. So, for that reason, as to M.
Preefer's application, such a fee was not
tendered at the sane tine as well.

THE COURT: Ckay. Well, we do
collect the fee because it is used by the
district and the bankruptcy court for public
pur poses. How nmuch is the fee?

ATTORNEY OBUCHONEBKI @ $60,

Your Honor.

THE COURT: 1607?

ATTORNEY OBUCHOWEKI @ 60.

THE COURT: 60. It is 25 in
Connecti cut, so.

ATTORNEY DAVIS: | know.
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THE COURT: Well, in any
event, all right, the order says this |ong
rule be waived, 83.2. |If that's the rule that
requires a local office, that's not being
waived. It is only that you have to have a

| ocal counsel with you all of the tine, that's

wai ved.

ATTORNEY DAVI S:  Thank you,
Your Honor. |If would you like to cross out
the "not," | could live with that; "or wll be
wai ved. "

THE COURT: Well, at sone
point, | don't want to conplicate this nore

than it has to be, M. buchowski, you should
file a statenent saying that your office wll
be the | ocal office for Attorney Davis'
servi ce of papers.

ATTORNEY OBUCHOABKI @ W woul d
be glad to do that, Your Honor.

THE COURT: Cxay.

ATTORNEY DAVI S. Thank you,

Your Honor.

THE COURT: And while we are
on that, then, the other one -- when | say
"other one," -- is involving M. Preefer.
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ATTORNEY PREEFER  Yes, Your
Honor .

THE COURT: And here the order
that is submtted does not say for whom you
are appeari ng.

ATTORNEY PREEFER |'m
appearing -- well, | amnow appearing for the
Oficial Tort daimants' commttee, | believe
that's the designation.

ATTORNEY PURCELL: Kevin
Purcell. Friday | forned, by tel ephone
conference call, the Asbestos Tort O ai mants'
Commttee. W solicited both trade creditors
and the 20 -- the attorneys representing the
20 largest in nunber of the asbestos tort
claimants in this case.

| had a response fromtwo
trade creditors. They both declined to be on
the coomttee. | had response, six positive
responses from attorneys representing asbestos
tort claimants. And | contacted them and we
had the neeting by tel ephone conference call,
and | fornmed the conmmttee on Friday in the
Rutl and, Inc., case.

| had one positive
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response froma trade creditor and that was

the only response that | had there. So, | did
not forma commttee in that case. And that

-- so, the nane of the commttee is, The
Asbestos Tort Qainmants' Conmmttee and that's
what M. Preefer would |like to represent.

THE COURT: ay. Do | need

-- 1s there a Mdtion to Approve?

ATTORNEY PREEFER My
retention.

THE COURT: -- M. Preefer as
counsel for the commttee?

ATTORNEY PREEFER  Yes, | have
an order and application with nme, Your Honor,
which M. Purcell has reviewed and signed off
on. If I may hand it up, Your Honor.

THE COURT: You nay.

ATTCRNEY PREEFER.  Your Honor,
let me bring to the Court's attention, and
this has been discussed with M. Purcell and
he has signed off with that, that order does
provide for nunc pro tunc retention until
Cct ober 13th when we filed the case because
process required reconfirmati on of the

pre-petition coomttee and the need for those
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days to conplete that process, but the work

was begun i mmedi ately because the commttee
exi st ed.

M. Purcell in
di scussions with ne, | believe | can speak for
him has agreed that these are circunstances
that warrant such a retention.

THE COURT: You wish to
respond or agree?

ATTORNEY PURCELL: | agree.

THE COURT: (kay.

ATTORNEY PURCELL: And on ny
anal ysis of carrying limted partnership to
second circuit decision, it doesn't have a F
3rd cite yet. It only has a Wst Lawcite
that | was able to find. | think it was
August, end of August 1999. Basically says,
that that, the requirenent for nunc pro tunc
appoi ntnment in a 327(a) case is, that the
appoi ntmrent coul d have been entered at the
tinme that the person is asking for the
appoi ntnment. And there was sone show ng of
extraordinary circunstances. And | think that
this is the extraordi nary circunstance,

Judge. We did solicitation as fast as we
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possi bly could, got it out, got responses, and
formed a coommttee, as is ny office's
obl i gati on.

Now, that commttee which
Is the sane nenbers as the pre-petition
commttee mnus one -- it has six, this one
has six -- they were all on the prior
conm ttee and has one |l ess than the
pre-petition commttee. Since they are really
very coequal, | thought it woul d be nost
unfair to deny M. Preefer the appoi ntnent
back to nunc pro tunc. It is an
inpossibility, that's the extraordi nary
circunstance; the committee wasn't forned
until today -- Friday.

THE COURT: Well, | accept
that. Today is the 25th. Al right. So, the
Court is approving the retention of Attorney
Preefer as counsel for the conmttee. And at
the sane tinme the Court admts Attorney
Preefer to practice. Again, you'll need a
| ocal address.

ATTORNEY PREEFER M.
(ouchowski, may | ask you to al so extend the

courtesy of accepting service?
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ATTORNEY OBUCHOABKI @ W woul d
have no problemw th that, Your Honor.

THE COURT: Ckay. And you
will follow up, M. Gouchowski, w th sonething
for the clerk's office so they can put in your
address for Attorney Preefer when they send
out papers?

ATTORNEY OBUCHOWSKI :

Certainly, Your Honor, and that woul d be ny
address in addition to their own addresses?

THE COURT: That's right, and
you have the obligation to pass that on to
t hem

ATTORNEY OBUCHONBKI @ Correct,
just so the matrix is clear, they wll have
their own addresses as well for direct mail.

THE COURT: No, they will not,
at least in ny court we do not send nail out
of state. The rules require that every
out-of-state | awyer have a | ocal office,
that's the reason, so that you don't have to
send stuff out of state.

ATTORNEY OBUCHONBKI @ W' | |
see that it is taken care of.

THE COURT: Ckay. Now,
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otherwise, it would just be duplicative

mai |l i ngs for no purpose. But it is well that
you clarified that. Al right.

The next matter, at |east
the first matter on the cal endar now, is the
borrow ng order. And | did have an
opportunity to look at that. And | have sone

commrents on that proposed order. To start

with, I prefer in these orders that, instead
of the language, "it appearing,” so that it is
as if the Court were naking findings -- the

Court has heard no testinony, and has no
record on which to make any findings, so, |
woul d |ike the | anguage to read, "The parties
represent" and cross out, "It appearing,”
wherever it appears in all of the paragraphs
before you get to the ordered paragraph.

ATTORNEY OBUCHONBKI @ Your
Honor, if | may; | believe the way the posture
we are in today is, there is a single-page
interimorder rather than the nmulti- page.

THE COURT: Not this thing?

ATTORNEY OBUCHOABKI @ |
believe that's the final order that would be
set for Novenber 16th. Based upon this

O'Brien Reporting Services, Inc.
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Court's instructions, we have a singl e-page

order today which is just a sinple interim
order authorizing use of cash coll ateral
pending the final hearing. And this

si ngl e-page order, essentially, just provides
for the tenporary use until final hearing on
Novenber 16t h.

Al t hough, | woul d be nost
curious as to the Court's comments on the
final order so we can certainly try to nmake
sure that as of the 16th we conformw th what
the Court's requests are.

THE COURT: Gkay. Now, the
secured creditor is whon? ‘

ATTORNEY OBUCHOWMBKI @ I's
Mercantil e Bank of Illinois, Your Honor.

THE COURT: |s counsel for
t hat bank here?

ATTORNEY OBUCHOWBKI :  Counsel
Is not present. | spoke with counsel, in
fact, on ny travels here today, Your Honor.
And he, in fact, was forwarding by fax to ny
office a letter of consent, continued consent
to use of cash collateral. The bank is in

agreenent for use of cash collateral in this
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case.

And in the interimorder
that the Court has before it | do note that
there is a typographical reflecting that, "The
matter cane before the Court for prelimnary
hearing on Cctober 13th," whereas, that should
be the "25th."

THE COURT: Does the bank
intend that its cash collateral can be used
and it not receive a post-petition lien on the
collateral that occurs post petition?

ATTORNEY OBUCHOWBKI @ That is
the basis in the final order, Your Honor.

THE COURT: But, in the
nmeanti ne, they get nothing?

ATTORNEY OBUCHOWMBKI @ I n the
nmeantinme, they are getting nothing. The final
order provides that their lien would relate
back to the date of petition for any post
petition, collateral for any post-petition
borrowi ngs and for the continued use of
post-petition collateral and pre-petition
col I ateral

THE COURT: Ckay. | don't

require, | amnot requiring that as a
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condition of the order that it not receive

security for what it is |ending.

ATTORNEY OBUCHONBKI @ Vel |,
Your Honor, as of the date of filing the
borrowi ng had, in fact, capped on the |ine of
credit at $750,000. So, there is no
addi tional borrowing at the present tine. The
collateral itself provided sufficient equity
cushion, so that they are fully collateralized
at the present tine and even enconpassi ng any
ki nd of changes in their collateral position
bet ween now and final heari ng.

THE COURT: Well, the |anguage
here, it says, in the, starting at the end of
the fourth line: "And the bank having filed a
stipul ated order show ng that they have
reached an agreenent on the debtor notion."
Wl|l, a stipulated -- an order is only what
the Court entered.

ATTORNEY OBUCHOABKI @ |
under stand that, Your Honor.

THE COURT: So, what's the
significance of the bank having signed, quote,
"a stipulated order,"™ which is nothing that

|'ve entered?
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ATTORNEY OBUCHOABKI :  Merely
as to the status of their consent, Your Honor,
and to the provision of post-petition |iens
for going forward.

THE COURT: But they are
getting none.

ATTORNEY OBUCHONBKI : At the
present tinme due to the fact that we are going
through the series of hearings until we have a
final hearing on this nmatter. Again, |ooking
at Rule 4001 as to having the prelimnary
heari ng today, this notion, the stipul ated
order, the interimorder, single-page order
have all been served up on all parties that we
had as far as all of the 160 or 120 firns for
the plaintiffs' firnms, the bank.

THE COURT: kay. | think it
is better for the bank, | nean fairer, that
the interim the order that you submtted
called "interimorder," it should be
prelimnary, | think, order. It should be the
order entered that carries the situation until
the tine of the final hearing and w t hout
requiring, as this would, the bank to get no

security for any use of its collateral.
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ATTORNEY OBUCHONBKI @ Your
Honor, we woul d have no objection to that. |
don't --

THE COURT: (kay. And | have
t he docunent here, so.

ATTCRNEY PREEFER.  Your Honor,
| think that while there m ght have been
different ways to do it, this has been noticed
to all creditors and parties in interest on a
particular format which grants just the use of
cash collateral until final hearing.

THE COURT: Well, | am going
to have to take out the provision about
sonebody havi ng signed a stipul ated order
because that has no effect.

ATTORNEY PREEFER Wiat it is,
Your Honor -- and | think what | woul d ask the
Court to consider inserting, with M.
(ouchowski 's agreenent, is the word, "proposed
stipul ated order," because that's what it is.

THE COURT: Wat does that got
to do -- why should | reference that in ny
order?

ATTORNEY PREEFER Wl |, then,
take it out. | think the fact is, for the
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time being, the bank has agreed to the use of

this cash collateral on a certain basis, and
we should go forward with that agreenent.

THE COURT: And you think the
agreenent is, that they get no security for --

ATTORNEY PREEFER  No,
think, actually, whether the order says it or
not, to the extent they have a valid lien it

THE COURT: It doesn't, that's
t he whol e point of why the code -- why you
have to go through this procedure. The code
says, any bank that has a lien on all assets,
after-acquired assets, that lien stops at the
present tinme of the filing of the petition as
to after-acquired assets. And if the bank
wants to continue |lending, which is allow ng
the use of its cash collateral, it needs an
order saying, to the extent that its
collateral is used, it can receive and should
receive a lien on all of the assets of the
debtor. And | do that all of the tine.

So, let ne just suggest

sone of the problens | have, and they are

technical, with the long formorder. First,
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again, since | don't conduct a hearing to find
out all of the facts alleged here, it wll
start out on the first page by saying, "And
the parties represent.” And when we get to
Page 3 in the order, "It is hereby ordered
that on a prelimnary order the debtor is

all owed to use cash collateral only to the
extent to prevent inmmediate and irreparable
harm" and | always insert that in these
prelimnary orders, |anguage of the rule, and,
so, | would insert that sonmewhere in paragraph
one or in paragraph two.

Par agraph four of this
order, which repeats what the Bankruptcy Code
says and says that's what the Bankruptcy Code
says, | find unnecessary to put into an
order,. But what the Bankruptcy Code says is
there, and you don't have to repeat what's in
the code and orders. Al it does is, makes
t hem nore cunbersone than they have to be in
the first place. So, | would take out
par agr aph four.

| n paragraph seven there
IS a requirenment that any state court officer,

recording officer nust do certain things. |
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don't think it is appropriate that the
bankruptcy court direct a state court officer
to do anything. Statutes require what that
court officer -- not court officer, state
of ficer does. So, | would take out the
provi sion in paragraph seven that nakes that
an order of the court, this court.
| n paragraph 12 it refers

to the fact that the bank doesn't want to have
what we call 506(c) expenses assessed agai nst
the collateral. WlIl, the bank nmay say that
It doesn't consent, but | don't order that I
amnot going to follow the Bankruptcy Code if,
in fact, such expenses can be assessed.

ATTORNEY PREEFER  Your Honor,
let me bring to your attention that the second
part of paragraph 12 contains a provision that
during a Chapter 11 the bank, in effect, is
consenting to the debtor's use of cash
collateral to pay professional expenses. |
agree that it does not address post conversion
if that occurred, but this is a substanti al
nodi fication of the 506(c) to begin wth.

THE COURT: Well, | don't

consider it a 506(c) issue, but this carve out
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-- | call these carve outs -- doesn't address
the main carve out which is, that
post-petition enpl oyees' wages have to be
paid. And if a bank, post petition, has to
foreclose on its collateral, the enpl oyees
have to be paid post petition and, as a carve
out for that, and it is not in here and |
require that.

ATTORNEY OBUCHONBKI @ Your
Honor, if paragraph two -- if | understand the
Court's direction, we should nmake specific
provi sion for enpl oyee wages.

THE COURT: W are talking
about paragraph 12. ‘

ATTORNEY OBUCHOABKI @ 1'm
sorry if | msspoke, paragraph 12.

THE COURT: Correct.

ATTORNEY OBUCHOABKI @ O her
than that --

THE COURT: Qher than that, |
will not enter an order that says that | wll
never assess agai nst collateral those things
t hat the Bankruptcy Code says | may under
Section 506. This paragraph, in effect, asks

for advocation of the Court responsibility,
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and | don't do that. So, that should be out.

And there should be a
separate paragraph for the carve out for the
liens that the bank will get as a result of
Its post petition use of cash collateral.

Li kewi se, in paragraph 14, there is an order
that says that the Court has to advocate its
responsi bilities concerning the all owance of
other liens on the collateral. If it is
appropriate, the Court is authorized to do so
by the code, and | don't sign orders that say
| wll not exercise those powers. So, that
shoul d go out, go out.

Finally, in paragraph 19
t he provision provides that the bank's
reasonabl e fees, |legal fees and costs can be
assessed and added to its debt, it says, "As
may be al |l owed pursuant to Section 11 USC 506"
which is fine. That's what the section says.
But then it goes on to say, "O as may be
agreed by the parties.” WlIl, the parties
have no authority to agree to a creditors'
debt unl ess approved by the Court. So, that,
"As may be agreed by the parties,"” should go

out. In fact, the whole section should go
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out. The code says what it says. And there

IS no need to repeat it in the papers.

So, in sum what |
suggest is that, M. Cbuchowski, if your
of fice was the one who, in connection wth
counsel for the bank, drafted this order, that
you redraft it in accordance wth ny conments
and let it be the prelimnary order and then,
presumably, there will be no problemal so at
the tinme of the final hearing.

ATTORNEY OBUCHOMNBKI @ | woul d
be glad to do that, Your Honor. W would have
that to you presumably, roughly, by m dweek.

THE COURT: Wenever | am
approving, in other words, the use of cash
collateral subject to the conditions that have
been put on the record.

ATTORNEY OBUCHOABKI @ Thank
you.

THE COURT: And the granting
of alien to the bank in return for use of its
post-petition collateral, use of post-petition
col | at er al

ATTORNEY OBUCHONBKI :  Thank

you.
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THE COURT: Ckay. The next

notion is: Mtion for Appointnent of a Legal
Representative. | mght say, | have not
| ooked at any other orders except these, or
notions, sO, you nay proceed.

ATTORNEY OBUCHOABKI @ Your
Honor, we seek the appointnent of a | egal
representative for the future claimants in
this case. Essentially, Your Honor, under
1109 1105 we seek this appointnment in that the
future claimants, having a | egal
representative for them is the only effective
way that we are able to address the future
claimants' clains in the preparation of the
di scl osure statenent and pl an, although, the
parti es have been worki ng together --

THE COURT: Excuse ne, | am
| ooking for that. You nmay proceed now.

ATTORNEY OBUCHOWBKI :
Al t hough, the debtor and the representatives
of the seven |l argest, seven firns representing
the | argest nunbers of asbestos clains have
been wor ki ng together toward a consensual
claim neither party really represents the

interest of the future clainmants. And,
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al t hough, the debtor has a fiduciary duty to

try to provide for those, the pronpt

appoi ntnent of a |legal representative as
required by 524(g) is necessary in this case
in order for us to proceed wth tinely filings
of notice and di sclosure statenent and pl an.

THE COURT: 524(g).

ATTORNEY OBUCHOMNBKI :  That's
correct, Your Honor.

THE COURT: Can you tell ne
whi ch part of (g)?

ATTORNEY PREEFER  Your Honor,
it 1s 524(g) and (h) and in (g), it is (Qg)4B,
sub part little (i). You need to read the
part B and sub part (i) together. Wat it
refers tois, that the injunction that
channels the clains to the trust and protects
the future debtor energing from bankruptcy
from unknown asbestos clains that arise after
confirmation may only be the subject of the
I njunction that creates a viable
post-confirmation debtor if a |egal
representative representing those interests of
pool ed denands is appointed in the case,

sonething |ike a guardian ad litem
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THE COURT: Wiy is it
necessary now rather than when a plan is being
confirned?

ATTORNEY PREEFER  Because,
well, I think you need to do it when the plan
is in the process of being prosecuted and we
are on that edge. W already have the draft
plan, Creditors' Trust and Asbestos
Procedures, which are now being circul ated for
review, coment, and approval.

The | egal representative
has an essential interest in those docunents
because that's his job, to nake sure they
reflect and protect the interests of those
demands, the unknowns. So, his appointnent at
this stage, when we are ready to nove forward
with the plan, is really a critical nonent.

THE COURT: The section
doesn't otherw se indicate when the
appoi nt mrent of such a person i s appropriate?

ATTORNEY PREEFER  No, it
doesn't, Your Honor. Quite frankly,
historically in nost of these nore recent
asbest os cases, once the consent of a | egal

representative becane i nbedded, because it was
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not until 1994, -- and before that there were

cases where you argued over you needed one --
but once this becanme enbedded, | think the
practi ce has been, generally, is to appoint
the legal representative early on so that he
has an integral part in the process that |eads
to a plan that protects those interests.
Because he shouldn't cone in at the | ast
nonent nerely to bless the process, but he
shoul d be part of the process itself to ensure
that it has been done properly.

THE COURT: Al right. Just
| ooki ng at the paragraph which [imts the
liability of the legal representative, is that
a conmon provision, paragraph 16(e) on Page
117

ATTORNEY PREEFER  Your Honor,
these are provisions that were utilized in a
case | was heavily involved in, Keene
Cor poration (phonetically) in the Southern
D strict of New York before Judge Bernstein.
(Phonetically). W view these provisions as
appropri ate because we anticipate the | egal
representative will nost |ikely serve w thout

counsel and will act as a fiduciary but not
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incurring the additional costs of counsel.

| would also like to
poi nt out that M. Levy, who is the person
we' ve nomnated, is here today in court and
you may wish to inquire of him if you care.
W are confortable that these provisions are
appropriate in the circunstances we are
asking, but | cannot tell you the
approxi mately 20 cases that those provisions
have appeared in, nost of those cases or
many. As | say, they did appear specifically
in the Keene Corporation. | cannot address
t he ot her cases.

THE COURT: Well, M. Levy, is
that the way you pronounce your nane?

ATTORNEY LEVY: Yes, it is,
Your Honor .

THE COURT: You have required
this provision. You know what provision we
are tal ki ng about ?

ATTORNEY LEVY: Your Honor, |
have not had a chance to | ook at the order in
maybe a week. Can | have a nonent, Your
Honor? Wen | was approached and ask if |

woul d be interested in this assignnent, |
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i ndicated that | would and that | would ask
for what | understood to be the ordinary and
customary provisions, this being one of them
Again, fromny experience

as, well, having represented in part the
Oficial Commttee of the Unsecured Creditors
in the Keene case, it is ny understanding,
this is a ordinary type of provision in this
I nstance, and | woul d prefer, obviously, that
that kind of clause be included particularly
since it is our expectation that | would serve
W t hout counsel unless circunstances change in
t he case goi ng forward.

THE COURT: Are you a | awyer?

ATTORNEY LEVY: | am Your
Honor. | amadmtted to a nunber of courts.
|, in fact, have appeared before Your Honor in
the District of Connecticut many years ago in
the Century Brass case. | amadmtted in New
York, Your Honor, which is ny hone district,
in the federal and state court and in a nunber
of other federal and state courts.

THE COURT: Position of the
U S. Trustee Ofice?

ATTORNEY PURCELL: Your Honor,

Page 31
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t he Bankruptcy Code is very clear when it

requires ny office to appoint, such as for
commttees, trustees, 1104 trustees. The 524
Section that we are talking about, | think it
says -- well, (g)4B, (g)4B(i) clearly says,
the Court shall appoint. | have no objection
to the Court appointing M. Levy.

THE COURT: Well, really, the
gquestion | have is, all other officers,
professionals that the court appoints in every
I nstance, whether or not there is going to be
liability fromtheir actions, depends on the
law. | have never put in when any attorney or
apprai ser, or whatever you can think of as a
pr of essi onal , has been appoi nted sayi ng, you
are not going to be liable if you nmess up
unless it is gross. | nean, | don't say that
to trustees when they get appointed; | don't
know why | should do it here. There is a
certain protection that any court officer has
fromthe exercise of that court officer's
judgnent. | amgoing to take it out.

ATTORNEY LEVY: Your Honor, |
have no objection. | agree, to the extent |

serve as a court-appointed officer, | share --
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| enjoy, | say, certain protections, and | am
prepared to stand on that.

THE COURT: Thank you. Al
right. Well, that's in the application. I
don't know if it is in the notion or not.

ATTORNEY PREEFER It is the
| ast paragraph in the order, so it should be
struck fromthe order.

THE COURT: ay. Do you have
a local office, M. Levy?

ATTORNEY LEVY: | do not, Your
Honor. It is ny intention to becone admtted
as a full-fledged nenber of the District of
Vernont; | do satisfy the requirenments, and it
I's ny understandi ng, under the local district
court, that would obviate the need for | ocal
counsel or a local office.

THE COURT: | doubt that.

ATTORNEY LEVY: Your Honor, |
have the rule.

THE COURT: Ckay. The reason
| say | doubt it, it is not because | am
famliar wth Vernont, but | know in
Connecticut, if you are out of state and you

get admtted, you have to have a | ocal
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office. You can't be a nenber and practice in
Connecticut with an office in San Franci sco.

ATTORNEY LEVY: Interestingly,
Your Honor, | thought the sane would be true
here. Wien | | ooked at Rule Section 83.2 of
the District Court Rule, it provides that:

"Any attorney of the Bar of the State of
Vernont or any attorney of the bar of any
federal district court in the first or second
circuits whose professional character is good
and follows the procedures |isted bel ow may be
admtted to practice the procedures |isted
bel ow other than filling out forns, taking an
oath, paying a check and subnitting the
application form" |t does not nmake any
provi sion for the requirenent of a | ocal
of fice or |ocal counsel.

THE COURT: Ckay.

ATTORNEY LEVY: [If the Court
woul d prefer nme to have a | ocal office, |
woul d, again, --

THE COURT: No, | am not going
to add to the local rules but --

ATTORNEY LEVY: Your Honor, in

t he neanti ne pendi ng ny subm ssion of fornal
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application papers, nmay | again avail nyself,

as Wwth the other counsel, with M.
Gouchowski 's goodwi | | --

ATTORNEY OBUCHOMNBKI : W woul d
have no problemw th that, Your Honor, just
call us Wil box, Etcetera.

THE COURT: Okay. M.
Purcell, you are aware that this application
calls for a post-petition retainer of $7,500.

ATTCRNEY PURCELL: Yes, | am
Your Honor. | have no objection to that.

THE COURT: Al right. 1"l
take out the |ast paragraph.

ATTORNEY LEVY: Your Honor, |
understand that the retainer is subject to
Your Honor's allowi ng fee applications. W
wi Il not draw against it subject to any
further court order.

THE COURT: Ckay. |
understand that's the practice in Vernont.

ATTORNEY LEVY: Thank you,
Your Honor.

THE COURT: The notion is
granted. Wwomdid you represent in Century

Br ass?
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ATTCRNEY LEVY: Your Honor, |

was affiliated wwth the firmof Goove, Market
& Pearce. (Phonetically.) You may recall, we
represented the Oficial Representative of a
-- excuse ne, the Oficial Representative of
Retired Enpl oyees that Your Honor appoi nted

after the litigation before the second

circuit.

THE COURT: After | was
rever sed.

ATTORNEY LEVY: Yes, Your
Honor .

THE COURT: kay.

ATTORNEY LEVY: Sorry about
that, Your Honor.

THE COURT: (kay. Ckay.
Next. Ckay.

ATTORNEY OBUCHONBKI @ Your
Honor, the next matter on is the application
for the appointnent of a consultant, Sylvester
Mniter, under Section 105(a). Again, the
poi nt of the seeking the appoi ntnent of M.
Mniter as a consultant -- and this has been a
joint application by nyself and M. Preefer on

behal f, at that point in tine counsel to the
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Unofficial Tort dainmants' Commttee, now the
COficial Tort Aainmants' Commttee -- is, that
t he consultant who would be at this point the
designee trustee for the Asbestos Trust to be
created by the plan of reorganizing is to

i nvol ve the consultant or the proposed trustee
early on in the devel opnment of those docunents
rather than to have the trust created by
counsel and commttee at this tinme with
subsequent changes that have arisen through
past experiences that M. Preefer has had in

t hese types of cases.

For those purposes as
well, the consultant in this instance has been
very hel pful in instructing the commttee
relative to issues relative to liability of
the debtor in the proceeding even with this
type of reorgani zation. The purpose of the
consultant, again, is to obviate the necessity
to reinvent the wheel once -- after a trust is
created for himas trustee to review and seek
nodi fi cation. The purpose, again, is to nake
the trust nove nore snoothly and the vehicle
to get it there, the plan of reorganization,

to work in a capacity, to work snoothly to
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Ccreate that trust but in a very quick fashion.
ATTCRNEY PREEFER.  Your Honor,
| would add, that this is a techni que that
we' ve used in many ot her asbestos cases, three
of which | have been associated wth: The
Keene Corporation, Rockwell Manufacturing in
Al abama and MH Dittrich Conpany in Chicago,
and | believe several others we have found it
particul arly hel pful in having a person who
has been designated by the parties to becone
the trustee of the creditors' trust under the
plan to be involved with the process, so that
when we finish the process, we have a trust
and gover ni ng docunents that the trustee is
ready to step into and start up on day one.
And, in fact, the parties
| dealt with in one of the cases, in the Keene
case, sone of those parties and professionals
had had an experience in an earlier asbestos
case where they had not yet refined this
concept and had not had consultants, and they
found that when they had confirned the case,
the consultant -- excuse ne, the trustee who
then first began an invol venent hired new

counsel, and they went and revised a whol e set
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of the docunents and changed t hi ngs
substantially because, as m ght be expected,
the trustee and his counsel had their own

vi ews about what was accept abl e.

So, in many of these
cases the experience of the parties' has been,
that by involving the person that they have
identified as their future candidate for
trustee, we have nade a seanless transition
t hrough the case and into the trust where we
el i m nated any possi bl e renewed expense to go
revisit what one group of people worked on and
then a new party stepped in to. It is a great
cost savings, and it is a very effective
nmet hod to have a conpany transition into the
trust w thout any disruption. | cannot
recommend it nore strongly.

And M. Mniter, who is
al so here and sits to ny left, is our
candi date. He has been involved for three or
four nonths with nanagenent, and they have
been nore than satisfied with his future
role. There has been a good rapport
established, and | think this wll hold very

well for the future, and I would urge the
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Court to consider his application.

ATTORNEY OBUCHOABKI @ Your
Honor, if | may direct the Court to the order,
the order in -- the second order nade
reference that the appointnent will be nunc
pro tunc, and | understand the Court's concern
W th those type of appointnments. M. Mniter
was here at the initial filing and introduced
to the Court in chanbers on the 13th of
Cctober. W have felt that his enpl oynent
here is integral to the success of this case.
And one of the concerns -- and | know that the
Court had set that date, that it is this
Court's, Your Honor's position, that the
enpl oynment is effective as of the date of the
filing of that application.

| believe one of the

concerns that was raised, and we want to nake
sure, clear for the record, is that in the
event at a subsequent tine, Your Honor, that a
new judge is appointed in this district and
whet her you will continue to sit on this
matter or be relieved fromyour duties to cone
up here to Vernont, that there was no question

as to the timng and the effectiveness of that
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enpl oynent. | know that was a nmatter of
concern with both the conmttee and M.
Mniter.

The second point | also
direct the Court's attention to in the order,
and perhaps M. Preefer can address this from
his discussion with M. Mniter, was the
position relative to submtting invoices and
dr awdowns.

ATTORNEY PREEFER  That
par agr aph should be deleted. It is on page
3. The first ordered paragraph wll be
struck. | suppose |I can junp ahead for a
monent. It related to a procedure in
connection with a notion that debtor's counsel
filed to permt drawdowns agai nst retainers.
Your Honor may be aware, that the U S
Trustee's Ofice had objected, and after
di scussions, we have all agreed to w thdraw
that notion and this provision which woul d
relate to it wll be struck and paynents w ||
be nmade on applications. That whol e paragraph
shoul d be struck.

THE COURT: The only provision

authorizing this kind of appointnent is
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Secti on 105.

ATTCRNEY PREEFER  Yes, Your
Honor. This appointnent and this application,
In our opinion, is a creature of 105. It is
not specifically addressed in the other
section, although, M. Purcell would suggest
that 327 may also lend itself toit. It is
the provision that we have used in the other
cases. It is also, nore inportantly fromny
view, the provision nost applicable.

M. Mniter as
consultant, in our view and as, again, we did
in sone of these other cases, is not a
representative of the parties. W view himas
an i ndependent fiduciary who is involved with
t he process and had anticipation of his fornal
appoi nt nrent under the plan as the trustee.
And, so, we take the view that 105 is the nost
appropriate provision because it appoints him
in the case without aligning himand this
order provides that nethod. He is not aligned
with the debtor or the commttee.
It is possible to view

himif one wanted to -- and M. Purcel

engaged in this discussion -- as appointed as
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a consultant to, for exanple, the commttee.

| believe that the best appointnent, the
cl earest designation of his functions in the
case and his future appointnent is as
consul tant under 105 and that is what |
recommend be done. | think M. Purcell wanted
to address this, so let ne turn it over to
hi m

ATTORNEY PURCELL: Thank you,
M. Preefer. This is a square peg in a round
hol e, putting no fine point onit, but sois
this case, and | think all cases under 524(9)
are. 524(g) gives you a nice road map, very
detail ed one, on howto get fromPoint Ato
Point B for the asbestos clainmants. It
doesn't refine a ot of the other parts of the
code that would normally internesh in a
Chapter 11 case.

VW' ve been, internally in
ny office, we have been kicking this idea
around on the best way to proceed on this, and
if the Court agrees with M. Preefer that the
trustee should be beyond the beck and call of
ei ther side --

THE COURT: You say trustee,
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ATTORNEY PREEFER  Consul t ant.

ATTORNEY PURCELL: Consultant,
"' msorry.

THE COURT: -- consultant.

ATTORNEY PURCELL: If the
consul tant should be in anticipation that his
role as trustee should be on the beck and call
of either of the sides, then 105 is the only
section that applies. |[|f the Court doesn't
agree wth that argunent, | think 327(a)
does. And it is one of those tough calls and
| think in awy -- since this is, what, one
of the 19 or 20 such case in the United States
-- | think we are still kind of inventing the
wheel and nmaking it up as we go al ong.

My preference always is
to have professionals whose nmarchi ng orders
are very, very clear. Here, this professional
I's being brought into the case with a marching
order that will take effect after confirmation
to be a neutral party. And 105, therefore,
doesn't really bother ne. And | think that
maybe that is --

THE COURT: You say, "A
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neutral party." Wy isn't this, a

prof essi onal being retained by the debtor in
possessi on?

ATTORNEY PREEFER  Your Honor,
the reason that a neutral party is probably
the keyword in the structure of this notion,
the trustee of the trust, and why | think it
Is nost desirable is, because he is a party
who cones unaffiliated with the debtor or the
commttee. | think this is consensual as nuch
as anyt hi ng.

In this case where the
parties are largely in agreenent one can say
that, without disputes, you could call them
anyt hi ng that works, because we are not
fighting wth each other. But in the pure
theory of what we are really advancing, he is
a neutral party who is not affiliated with the
debt or who the asbestos clai mants are suing,
and he is not affiliated with the conpany
owi ng allegiance to the lawer, lawfirm
representatives of the plaintiff, asbestos
creditors. He is truly a party whose job is
to be an i ndependent person who w |l assune

the trust and di scharge i ndependent fiduciary
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duti es.

So, for that reason --
may be linguistics but |inguistics sonetines
convey inportant synbols and nessages and here
t he nessage we ask to convey to the Court, to
the clainmants, to the future lawfirmand to
the future debtor is, that this party is not a
creature of anybody who has got a direct
interest. He is an independent party who wll
serve the proper interest of all and that's
why he is called consultant under 105 and not
commttee representative, not a debtor
representative, not a debtor adviser, not a
conmmittee adviser. W don't view himas
that. W view himas that independent party
who will bring his intelligence and judgnent
to the problens.

ATTORNEY OBUCHOABKI @ Your
Honor, | think that, also, it cones into nore
focus when you realize that the purpose of a
consultant or future trustee is, that the
conpany itself and the stock under 524(g) wll
be placed into that trust. So he is,
effectively, in the nature of the fiduciary

for the future owner of the debtor in
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possession. | think fromthat capacity, |

think that is very consistent with what M,
Preefer is saying. He is trying to maintain
hi s i ndependence of not bei ng enpl oyed by the
debtor or not being enployed by the coomttee
because he has his own interest of where the
trust sits in the future.

THE COURT: |I'm-- well, I'm
not ready to say how!l amgoing to rule on
this, but | nust say, there is a difference
bet ween the debtor in possession and the
debtor. And the debtor in possession is a
court officer, in a sense, and has fiduciary
responsi bilities and that the debtor doesn't.

And | don't see why a
consul tant being hired by the debtor in
possessi on, not the debtor, shouldn't be a
professional. One of the reasons being, that
there is a whol e body of |aw on how you treat
professionals. There is probably no | aw on

how you treat, quote, "105 persons," whatever
you want to call them

And |'ve never been a big
fan of 105, anyway, for the purpose of doing

sonet hing that the code otherw se doesn't
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permt. Let ne carry this on. At the bottom

of Page 3 there is an order that | amentering
that says: The debtor, the commttee and the
| egal representative, | amordering that they
all acknow edge that the consultant and
Sylvester F. Mniter, 1ll, are qualified to
act as trustee of the creditors' trust and
that service as consultant shall not act or be
construed to inpair or disqualify the
consultant fromqualifying and acting as
trustee of the creditors' trust. Wy do |
order that?

ATTORNEY PREEFER  Your Honor,
this, again, was sonething that we devel oped
Wi th experience. And the intent of this
paragraph is, that it nmade clear an issue that
peopl e have rai sed in nmany cases and nobody
has really tried to get a final and clear
answer to and that is this: Mist a trustee of
a creditor's trust that energes out of a
bankruptcy case be a disinterested person
under Section 101? And while | and the
conmmttee | discussed it with cannot, we have
included this provision to reflect a

confirmation that his appointnent here in the
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case, to enable the case to nove forward, wl|

not be used later to say that he mght not be
qual i fi ed because sonebody now resurrects the
Issue of this interested person.

THE COURT: Well, | don't I|ike
to prejudge sonething like that. | don't like
a paragraph that says | am orderi ng sonebody.
What's the | anguage | am ordering?

ATTORNEY PREEFER  Your Honor,
here, here, Your Honor, let's focus on what it
Is we are having the debtor and the | egal
commttee and a representative who are parties
in this case acknowl edging. Now that to them
thi s appoi nt nent does not raise interest,

I ssues of disinterestedness in the case.

THE COURT: Right. But |
don't have to order that. That is on the
record. They can send a letter to each
other. | nean, | don't want to order
sonet hing that the parties thensel ves agreed
on.

ATTCRNEY DAVI S: Your Honor, |
agree with you as to ordering parties as to
how t hey shoul d feel and whether they shoul d

forgo argunent in the future, and I woul d
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acknow edge for the record now that our
commttee would raise no objection to M.
Mniter's appointnment as trustee of the trust
under a confirnmed plan by virtue of his
retention at this point in the case as a
consultant. And | inmagine that other parties
in the case would al so stipulate the sane for
t he record.
| do, however, believe

that it is inportant for the record that in
this order it be contained in the | anguage
that the Court does not disqualify M. Mniter
by virtue of his enploynent under this order
fromhis future enploynent as trustee under a
confirmed plan. | think that's the inportant
itemthat has to be included, and | agreed
with the Court, that you really cannot take
away future objections, but | give up that
future objection.

THE COURT: Wy shoul d the
Court tie its hands when it doesn't know what
may be said in the future about why a certain
person shouldn't be in a particular position,
especially, a court-appointed position? |

don't -- as you probably gathered from ot her

Page 50

O'Brien Reporting Services, Inc.




O© 00 N O O M W N P

N DD N D DNDMDN PR PR, R
aa b~ W N P O © 0 N OO o A W N L, O

Page 51
comments that | nade during the day, the

afternoon -- | don't likes provisions that say
the Court cannot exercise its discretion where
it is granted or mandated by the Bankruptcy
Code.

ATTORNEY DAVIS:  Your Honor, |
think in this case and in cases that we have
had experiences wwth, M. Mniter's retention
as trustee for the conpanies that he becones
involved with is so critical that it would
endanger the entire plan process if he were
not available as trustee, and we really need
sone assurance, that if he is retained in this
capacity, that it does not disqualify him
strictly because he was retained; not, you
know, if he did a bad job as a consultant,
that's a different matter. But strictly the
fact that he was retained as a consultant, |
t hi nk we need | anguage sayi ng that that woul d
not disqualify himfrombeing trustee.

These plans are held
together very much with the trust and
integrity of the trustee and the trust that
t he conpani es have in himto manage t hem wel |

under the confirned plan. | think he would --
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THE COURT: Well --

ATTCRNEY PREEFER.  Your Honor,
if | may add by clarification: Wat we are
not addressing is M. Mniter's perfornmance
and whet her his perfornmance satisfies him
bei ng designated in the future, but the issue
of whether serving in a role would precl ude
himfromserving in a future role.

THE COURT: Al right. [|I'm
since | don't have any experience of the kind
that Ms. Davis -- is that the nane?

ATTORNEY DAVIS:  Yes, that's
correct.

THE COURT: -- nentioned, |
wi || accept her representation that this --
al though I don't understand it, particularly

-- that this is an integral part, that the
consul tant sonehow be assured that when the
trust is actually started that the consultant
w Il be the trustee.

ATTORNEY DAVI S: Yes, Your
Honor .

THE COURT: But | want it
limted in the order that sinply says what was

stated, nanely, that the nere -- not -- no,
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that wouldn't be it. That the approval of the
consultant shall not by itself disqualify the
consultant fromacting as trustee.

ATTORNEY PREEFER  Fi ne.

ATTORNEY DAVI S. Thank you,
Your Honor.

THE COURT: So, change that to
that effect. And you are going to take out
the prior paragraph anyway.

ATTORNEY PREEFER  Yes.

THE COURT: And, again, if |
had it as an original proposition, | wouldn't
use 105; | would use 327, but since that's
probably nore an academ c exerci se than
anything else, we'll let it be 105.

ATTORNEY PREEFER.  Thank you,
Your Honor. We'll redo the order, resubmt
it.

THE COURT: Ckay. So, the
consultant is approved --

MR MN TER  Thank you, Your
Honor .

THE COURT: -- with those
things stated on the record and a new order

woul d be present ed.
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ATTORNEY OBUCHOMSKI @ Thank

you. Your Honor, if | could just note, all of
the | ast three notions have been served and we
filed certificates of service upon each of the
plaintiffs' firns that were noted, that we
have filed in our initial filings, as well as
all trade creditors, the banks and ot her
parties, just so that the Court is clear, that
we did serve approximately 170 parti es.

THE COURT: Did | enter an
order approving such service or not?

ATTORNEY OBUCHONBKI : W
served everybody that we could find at the
present time, Your Honor, and | just wanted to
make sure that that is on the record so that
the Court is aware that all of these matters
and the notice of today's hearing were served
upon as many parties as we possibly --

ATTORNEY PREEFER  Your Honor,
there was no limtation of service for today's
heari ng, because you have today before you to
limt future service, but for today's hearings
all know creditors and parties in interest
were served with all of the notions. That's

the point that we are naking.
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THE COURT: Ckay. Next

matter.

ATTORNEY OBUCHOMBKI @ Next
matter that we have, Your Honor, is the
Amended Motion for Waiver of ains Bar Date
For Asbestos Rel ated-Personal Injury Rel ated
Caimants; for Mdification of Notice of
Commencenent of Case including Section 341;
Notice for Limtation of Service of the Notice
of Commencenent of Case Upon Asbest os
d aimants' Attorneys and for \Wiver of
Separate Notice of D sputed dains from
Asbest os d ai nant s.

| believe that we've
asked Your Honor for what appears to be eight
forms of relief in this particular notion, in
particul ar, Your Honor, and |I'l|l take them as
we defined in our agenda here today. The
pur pose of the clains bar and our seeking
wai ver as to the asbestos personal -injury
claimants only is, that the type of claimthat
they would file would not be necessarily
conduci ve or conducive to the proof of claim
formthat presently exists. And that each of

these clainmants generally at this point in
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tinme are contested, contingent, unliquidated,

or disputed. They would all be required to
file clains. Their clains ultimtely, under
the plan of reorganization, wll be addressed
in the asbestos trust of which will format its
own formof clains processing which in this
I nstance, due to the nature and nunber of
clainms involved, 35 -- in excess of 35, 000
clainms, it would create an excessi ve burden
upon the clerk's office in trying to handle
t hese nunber of clains as well as the fact of,
again, the proof of claimas filed would not
necessarily fit wthin what is a standard
proof of claim | don't think the information
that woul d be provided woul d be that hel pful
in comng to that claim For that reason, we
are asking that, as to the asbestos
personal -injury claimants only, that the
clainms bar date is waived. That's the first
order of relief that we are seeking here, Your
Honor .

THE COURT: The cl ai ns bar
date i s waived.

ATTORNEY OBUCHOMNBKI:  As to

t he asbestos personal-injury clainmnts only.
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Any claimant for property danage or
contribution clains or codefendant clains
woul d need to file their proof of clains at
this tine. In the history of the debtor,
there has been no personal or property danage
clains that have arisen or been filed, to the
best of their know edge. As to the
codefendant, we will seek to have all of them
noticed of clains bar date as well as any
contribution clains that we are aware of at
this tine. Again, as to property danmage,
t here has been no such clainmants filed.
ATTORNEY PREEFER  Your Honor,
the coomttee had joined in this.
H storically in the asbestos cases, the filing
of a bar date notice for individual personal
injury clains can generate 50 to several
hundred t housand cl ai ns; this case being
smal l er, probably 50 to a hundred thousand.
One of the things that
happens is -- in addition to all of the known
clains -- everybody who thinks they have a
claim any claimthey can dreamof, files
clains also. The court becones inundated with

pi eces of paper that, unless a great deal of
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noney i s spent to docket them and categorize
them is useless paper. Moreover, the claim
formitself provides no useful information for
t he reorgani zati on case.

And, lastly, the
information that is useful in the process of
dealing with asbestos clains is dealt with by
the trust which devel ops claimforns
specifically targeted for the recognition and
distribution of funds to clainmants. So that a
clainms bar date for asbestos clains in a
bankrupt cy case generates a great deal of
expense with no useful information and no
useful process.

And, historically, in all
about a handful of the 20 cases, the clains
bar date -- well, nost, in nbost courts you
establish a bar date. |In this court one is
establ i shed autonmatically unl ess wai ved. But,
historically, in nost of the other cases no
bar date is established. And what happens,
the day after confirmation the trust devel ops
cl aim procedures and sends out sone kind of a
formto claimants to fill out geared to how

the trust will nake a distribution. Those
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forns are returned to the trust at that tine.
The result is, that any process in the
bankruptcy court will consune very val uabl e
and expensive dol | ars.

| nean, as an exanple, in
t he Keene Corporation where, ultimately, the
Court dispensed with fixing a court clains bar
date but the matter was |itigated because the
debtor was seeking to use it as litigation
| everage, they devel oped a process that, with
a formthat called for real information about
aclaim It was about 30-pages long. And |
personal | y worked through the process of
utilizing such a formand the information and
i npl enmenting it through data processing and
di scovered in that case, where it was
estimated there mght be 2 to 300, 000 cl ai ns,
that the process could cost four mllion
dollars. Fortunately, we didn't do it.

Now, it was a bigger case
than this, but the reality is, that the
i nformati on was never necessary to do it to
begin with for anyone. Here, even if it was
done nore inexpensively, it would still be a

very, very expensive process that woul d
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provi de no benefit to the debtor, the

reorgani zation, or the future trust.

For those reasons, and
hi storically how they have been viewed in the
case, we would ask the Court to waive the bar
date for individual personal-injury asbestos
clainms, and those woul d be addressed with the
trust.

THE COURT: So, those clains
woul d not be di scharged?

ATTORNEY PREEFER  No, what
they are is transferred and channeled to the
trust. And they are barred through the
i njunction provisions from being prosecuted
agai nst the reorgani zed conpany and parties,
protected parties, which are the defined terns
under 524, but in truth, you are right; they
are not so much di scharged as channel ed.

ATTORNEY OBUCHOWBKI :  Your
Honor, proceeding on. The second form of
relief and request in this notion is, that the
nornmal notice of commencenent of case and 341
notice issued by the court and sent to
asbestos clai mants should not contain a

deadline for filing of clains, essentially,
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that's what we are asking the Court to order

the clerk's office, relative to nodification
of the formthat is sent out to those
claimants. Essentially, it is in conjunction
with the prior relief that was requested.

THE COURT: So, the Court wll
set a bar date but it will exclude the tort
cl ai mant ?

ATTORNEY OBUCHONBKI @ Yes, the
asbestos personal -injury claimants. The third
relief sought here is the notice of
conmmencenent of case, and the 341 notice
contains reference to the court internet site
and the availability of pleadings fromthat
| ocation. Again, in that this is a different
formof case for this district, the clerk's
of fice has indicated and has nade avail abl e
the petition and will continue to do so and
for the pleadings going forward to be
avai | abl e because of the overall national
nature of the clainmants or the parties who do
have interest in this case.

As the Court has noted,
al though generally not sending out orders to

many out-of-state attorneys, in this case, in
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view of the fact that there are clains at

| east through a substantial nunber of states,
many of the plaintiffs' counsel may be able to
follow what is the status of the case through
their ability through the internet. And,
again, it is to nerely put that in, the notice
of commencenent of the case and the

avai lability of those pleadings all fromthe
websi t e.

As to the fourth form of
relief in this notion, Your Honor, what we've
asked is, that the notice of commencenent of
case and the 341 notice issued by the Court be
served upon the asbestos clai nants' attorney
of record. Essentially, Your Honor, of the
35,000 claimants that were filed as part of
our schedules, the only way we were able to
identify themwas by the law firns that were
representing them

VW do not have, as of
this date, exacting addresses for each of
t hose asbestos personal -injury clainmants. |If
we were to be able to obtain those addresses,
It poses a couple of |ogistical problens and

maybe Ms. Davis mght be able to address this
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as well to give the Court sone insight. If we
served every one of these 35,000 clainmnts
personal |y, each of the firns that represent
themare going to be inundated with calls
trying to figure out exactly what is going on
here, in addition to the fact that that -- we
do not at the present tine have those
addresses, and the only way we woul d be abl e
to get those addresses is, essentially, by
anot her order working the other way, is to
have each of these firns disclose the
addresses for each of these clai mants.

The attorneys of record
are the only addresses that we have for those
claimants and that was the only nethod by
whi ch we could serve themat this tine. M.
Davi s.

ATTCRNEY DAVI S  Your Honor, |
woul d be happy to speak to that. Qur files
contai n thousands of clainmants, and we often
find that clainmants wll nove, we don't have
good addresses for them W would al so have
to provide sone kind of list to the debtor and
t hat adds expense to us and to the debtor to

do notice on individual clainants, where in a
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nunber of cases -- not necessarily in the case
of ny firm-- the firns that are represented,
on the coomttee, often have powers of
attorney where they can vote and can nake

deci sions on settlenents for their clients.

So, it is an unnecessary and expensive step.

It al so, on occasion, has
caused us to have to activate formal phone
lines wwth operators there to take the nyriad
of calls fromthe claimants who received
notice which they, basically, do not
understand. And our nessage to these
claimants is always: Send us what you have
recei ved, and we will respond for you.

So, our thought on this
Is -- to save the expense not only to the
claimants bar but also to the debtor of
sending out notice to these individuals -- is
to send notice strictly to the counsel of
record for those individuals.

ATTORNEY OBUCHONBKI @ And,
Your Honor, | would take interest in the issue
of the expense. Fromour perception at this
poi nt for 35,000 notices, to put it in

perspective as to this debtor, for each and
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every notice that would go forward it woul d be
in excess of $17,000 for nerely one piece of
paper going out for every single notice to
go. To be able to send it to the counsel of
record, all of the counsels of record -- at
this point wwth this mailing that we've done
for today's hearing it was 170 pi eces of nmail
versus 35,000. And we believe that they are
as equally served and understood as if we were
to serve each and every one of them
i ndividually. Proceeding further, Your Honor
THE COURT: Just one question,
or two, | guess. This refers to "Attorney of
record" as if there is one, one attorney. You
don't nean that, right, there were

“attorneys," plural?
ATTORNEY OBUCHONBKI @ That
woul d be attorneys, plural.

THE COURT: And, secondly, if
there is any risk here, it is the debtor who
is taking the risk of having a clai mnade that
won't be subject to the Court's orders.

ATTORNEY OBUCHOWNBKI @ W

understand that, Your Honor.
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ATTORNEY DAVIS:  Yes, Your
Honor .

THE COURT: Ckay.

ATTORNEY DAVIS:  And it is
al so, on the other hand, once the plaintiffs
confirmthe conpany bel ongs to the clai mants.
So, it is the conpany, the debtor in
possessi on, and the reorgani zed debtor which
Is taking the risk. And we are willing to
take that risk.

THE COURT: In other words, at
the end of the road here all of the stock of
the debtor is going to be --

ATTORNEY DAVIS: Belong to the
plaintiffs' trust, Your Honor, yes.

THE COURT: -- trust?

ATTORNEY DAVIS:  Yes, Your
Honor .

THE COURT: And the present
stockhol ders are all going to be w ped out?

ATTORNEY DAVIS:  Yes, Your
Honor .

ATTORNEY OBUCHOMNBKI @  That's
correct.

ATTOCRNEY PREEFER:  Your Honor,
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just one nore thing to give the Court sone

nore confort, it has been the practice in the

past, -- | don't want to speak specifically to
this case, although, I think we'll end up
there -- that in connection with a

confirmation hearing we have done a
publication to give notice to the world to the
extent that sonebody has been overl ooked for
what ever error or om ssion that existed.

THE COURT: In the, all of the
I nstances that are, you are going through,
t hese have been done in sone of these 20 odd
prior asbestos cases?

ATTORNEY OBUCHOWBKI : | thi nk,
Your Honor, each of them fromwhat | can
gather -- and, again, ny experience is limted
tothis case. | would defer to the expertise
of M. Preefer and Ms. Davis. So that we are
wor ki ng towards finding ways that specifically
assi st small conpanies, and that in this
I nstance nethods of limting the notice
because of the inherent cost would be one of
those type of creative solutions to try to
address this as well.

ATTORNEY PREEFER  Your Honor,

Page 67

O'Brien Reporting Services, Inc.




O© 00 N O O M W N P

N DD N D DNDMDN PR PR, R
aa b~ W N P O © 0 N OO o A W N L, O

Page 68
on the bar date; when | was invol ved i n Keene,

which | think was the seventeenth or
ei ghteenth, we did a survey on the bar date
I ssue as part of our litigation over it, and |
think we found that -- say there were 17 prior
cases, at the nost, two or three courts had
ever entered orders with bar dates and they
had not al ways enforced that. The vast
majority had waived them and it was waived in
Keene as wel | .

ATTORNEY OBUCHOWBKI ;@ Your
Honor, I'll proceed further with the relief
that has been sought. As | have noted to the
Court, there is seven firns that represent
over 60 percent of the clainmants, | believe,
with one of the larger firns having al nost
8,000 clainmants. Wat we've asked for as the
fifth formof relief in this order is, that
where there is nore than one asbestos cl ai mant
represented by a firm-- and, Your Honor, |
woul d note that sone of the firns do have
mul ti pl e addresses, so we woul d continue with
the multiple addresses, but we would only need
to send one copy of the notice of comencenent

of case and 341 notice unless it is all
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requested by the firmfor additional copies

to, say, for any future pleadings in that
regar d.

Again, the reason for
this is: Having served as counsel for a
retirees' commttee in which there were over
300 and sone cl ai ns, when we received 300
copi es of the disclosure statenent and plan it
was a little bit overwhelmng | et al one other
notices. Aside fromthe other expenses, it
w Il save expense for the state not having to
send to the same firm 300, 500 or 800
not i ces.

For additional relief,
Your Honor, under our |ocal Bankruptcy Rule
where there are disputed, contingent or
unl i qui dated clains, the |local rule provides
that we are to file and serve upon each of
those claimants a notice of their disputed
clains. W would ask for a waiver here for
the sane reason as noted as far as serving
noti ce of the 341 notice or waiver of the bar
date, and that the purpose of the notice in
the di sputed clains, under the local rule, was

to make sure that that clal mant knew under the
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rul es and under the code that they -- it was

requi red upon themto file a proof of claimto
have their clained all owed.

Here, in that it relates
to the asbestos personal -injury claimnts, for
us to serve each and every one of those for
notice of filing, claimof defeat -- it is
consistent with what we are al ready requesting
relief for, and that is to not have a bar
dat e.

Your Honor, as to further
relief, again, we seek to have the Court waive
the requirenent of Bankruptcy Rule 3003(c)2
for the filing of a proof of claimas to these
asbest os personal -injury clai mants, again,
consistent with the other relief that has been
requested in this order.

And, lastly, what we are
seeking is, that the nethods of noticing
hearing, that the Court woul d deemthose to be
satisfactory for the purposes of due process.
That's, essentially, the nature of relief that
we've requested in the fourth notion before
the Court this norning -- this afternoon.

ATTORNEY PREEFER  Your Honor,
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| would |Iike to nake one comment and, M.

(ouchowski, | amgoing to apol ogi ze for this,
but | amgoing to ask that -- in the order
generally, is the term nol ogy "asbestos
claimants" and it does say in the first
ordered paragraph, "As defined in the

not i on. The notion specifies -- and the

I nportance of this wll becone apparent in a
second -- that as used in the notion, asbestos
cl ai mants neans asbestos-rel ated personal

I njury clains.

There are actually four
types of asbestos clains. There are asbestos
personal -i njury clains, neaning, individual.
There are asbestos property danmage cl ai ns
whi ch we believe are not in this case but they
are category property damage. kay, that's
not -- no individual has a property danage
claim It says, buildings, asbestos and
bui |l dings, and then there are
contri bution/subrogation clains that may exi st
in either personal injury or property danmage
where, generally, a corporate defendant in
certain states may claimafter having paid an

i ndi vi dual .
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The notion does say it
very clearly and puts people on notice that
t hese wai ver provisions deal wth asbestos
personal -injury clains. It is inportant in
the case that the other three types of clains
be figured, and, as is our expectation, that
there will be no property danage claim no
property damage contribution claim there may
be, although we are not certain, sone personal
i njury contribution clains.

The order caption begins
by saying, "Oder Ganting Mtions for Wiver
of A ains Bar Date for Asbestos-Rel ated
Personal Injury dainmants" which is what, on
behal f of the coormttee, | want to see, but as
| look in the details of the notion it keeps
tal ki ng about asbestos claimants. The reason
| am being very careful here is, a bar date
means sonething only if the information to the
creditor who is barred is clear and
unanbi guous. Not only does the suprene court
address that in Pioneer (phonetically), but I
had the unfortunate experience with a docunent
much like this in Keene where a contribution

creditor tried to argue that the notice didn't
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quite neet that |evel

So, | amgoing to ask M.
Gbuchowski, with the Court's permssion, if we
could redraft the order to be very clear in
each place that we are tal ki ng about
asbestos-rel ated personal injury clains, so we
do not give anyone an excuse for saying they
didn't understand it because they were

confused by the docunent.

ATTORNEY OBUCHOMBKI : | woul d
have no problemw th that, Your Honor.

THE COURT: Right. | think
that is a point well taken. | am having an

experience back in Hartford in a, nothing this
size, but one with many product liability
clains, and | have several hearings com ng up
where, even though the [ awers did the best
they could to send out a notice that says you
have to file, several people are saying: W
didn't understand it. It wasn't that clear.
So, you can't overdo, you

know, the clarity of these kinds of things.
M. Purcell, you have any problemw th any of
t he requests here?

ATTORNEY PURCELL: Your Honor,
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Page 74
| have been through the notion for this

relief. Generally, | think it is under the
Court's authority under 9007. | don't object
to any of this relief because, again, of the
speci al circunstances of this case.

THE COURT: Al right, then
the Court will approve the notion and the
corrected order will be submtted.

ATTORNEY OBUCHOWBKI :  Agai n,
wll submt that within probably three to five
days, Your Honor.

THE COURT: Cxay.

ATTORNEY OBUCHOWBKI @ And
we'll serve a copy on M. Purcell prior to
transmtting.

THE COURT: W are runni ng out
of tinme. | ama little bit concerned about
the case that | started here this norning.

(A di scussion was held off the
record.)

ATTORNEY OBUCHOABKI @ There is
actually one nore notion.

THE COURT: You have one
nor e?

ATTORNEY OBUCHOABKI @  (One. It
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iIsonlimted notice, Your Honor, and that is
only as to future notice in this case --
except for matters relating to the disclosure
statenment and confirmati on hearing which we
wi || address specifically at that tine -- to
be limted to the 20 law firns representing
140 or nore asbestos clains. That notion was
served upon all of the plaintiffs' counsel of
record with all clains today, so that it wll
alleviate or reduce from approxi mately, |
bel i eve, about 130 firns -- it wll reduce it
down to 20 firnms, and those firns wll
represent, | believe, substantially in excess
of 85 percent of the clains or nore.

And any of those parties
that do file a notice of appearance or request
for service of docunments, we woul d serve them
going forward. So, sinply, it would put the
burden on themto cone forward and say:
Pl ease serve ne, and we woul d be glad to do
so, but it islimted to only going forward to
the 20 firms with the | argest nunber of
cl ai ns.

The notion al so provides

that, again, the sane issue of sending only
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one notice for each party entering appearance
on behal f of an asbestos personal -injury
claimant. Again, the sane as for those firns
t hat have 8,000 clains; we do not need to send
them 8, 000 notices, that any future notice for
any entities hol ding unsecured payabl e cl ai ns
shall be limted to those entering appearance
foll owm ng a subsequent notion, Your Honor. W
believe that that may elimnate the need for
any further notice to themif all trade
payabl es are paid in any event.
And again, lastly, that

service of the present notion to all 120
asbestos clainmants' firns was sufficient by
mai | i ng one copy of the notion to each of
them each respective attorney of the firm
And, again, the issue of due process, that our
efforts here and the nethod of |[imting would
satisfy the nethod of due process. That is,
essentially, what has been sought and
desi gnat ed under our agenda of the fifth
nmot i on.

THE COURT: M. Purcell.

ATTORNEY PURCELL: Again, Your

Honor, we | ooked at this very carefully, ny
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office. No objection.

THE COURT: Expl ain one thing
alittle bit further, --

ATTORNEY OBUCHOABKI :  Yes,
Your Honor.

THE COURT: -- the part about
the trade payables. It says, "Al future
notice to any entities hol ding unsecured trade
payable clains of all matters in these cases,
except for noticing, disclosure and
confirmation, shall be limted to and nay be
made by sendi ng one notice only to each
party." | don't know what that neans.

ATTORNEY OBUCHONEKI
Essentially, it is probably repetitive of what
we al ready indicated, Your Honor. W hate to
be -- own up to our own inadequacies, but we
probably grabbed the | ast paragraph as to the
nunber of firns for the personal injury
claimants and recited that again here as that
there would only be one notice sent if there
was multiple clains there. It is really not
applicable to the trade payabl es.

THE COURT: It is not. It

really has nothing to do with trade payabl es.
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ATTORNEY OBUCHOABKI @ And,
again, it would only be limted to those who
filed notice of appearance.

THE COURT: So, take out

what ever it says about trade payables in the

or der.

ATTORNEY OBUCHOMBKI @ Agai n,
Your Honor, we believe -- it is our sincere
hope -- that will becone a noot point
shortly.

THE COURT: Don't bank on
t hat .

ATTORNEY PREEFER  Your Honor,
inthis order it should say what is limted.
Trade payables will receive notice only if
they file notice of appearance is what the
debtor is requesting. Limt fut --

THE COURT: But if --

ATTORNEY PREEFER  Except for

THE COURT: |If the code says
in sone particular thing that you have to send
notice to all creditors -- this says:
Regardl ess of the code, unless a | awyer has

entered an appearance, you don't get it.
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ATTORNEY PREEFER  No, the
code says that the only notices that have to
be sent, Chapter 11, to all creditors is a 341

THE COURT: Let ne cut this
short. There are only six, is that right, |
have been told only six points?

ATTORNEY PREEFER At this
poi nt, yes.

ATTORNEY OBUCHONBKI @ W can
live wth that, Your Honor.

ATTORNEY PREEFER  Ckay. o
ahead.

THE COURT: So, you are goi ng
to submt a revised order on that?

ATTORNEY OBUCHOABKI @ Yes, we
woul d.

THE COURT: (Ckay. The next
one you told nme was of f?

ATTORNEY OBUCHOMNBKI :  That's
correct, Your Honor.

THE COURT: Then you have an
amended notion for post-petition trade
payabl es?

ATTORNEY OBUCHOABKI :  That's
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correct, Your Honor, and our reason here

agai n, Your Honor, is stemmng first fromthe
necessity issues relative to the debtor's
relation with these trade payables. And its
ability to continue to maintain --

THE COURT: Ckay. | read your
nmotion on this one. And if you are going to
be telling ne what you said in your notion, |
am not convi nced. These people are, nust be
regul ar vendors to the debtor. |If they only
have t his anount of noney for a short period
of time, they nust do a | arge anount of
busi ness over the years, and it is just
contrary to the code provisions that you
prepay certain pre-petition debt.

It is one thing to all ow
checks that went out, that was a stretch, but
to actually pay, authorize preference in a
case that is not going to take very long, | am
told, I don't want to do that. And | don't
think you are going to | ose a custoner or a
vender. They are anxious to keep the conpany
going. Wy should they | ose a custoner that
has this kind of paynent record?

ATTORNEY OBUCHONBKI @ Wl |,
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Your Honor, if | may -- and I'll try to keep
by the Court's coment of finishing in five

mnutes -- if the Court would be so inclined,
If we adjourn this over to the Novenber 16t h,
at which tine we put M. Martin on as to the

necessity of naking these paynents --

THE COURT: Ckay. | will try
to keep an open mnd and we'll continue it to
Novenber 16t h.

ATTORNEY OBUCHOABKI : | think

that's the next date the natters are on.
THE COURT: So ordered.
ATTORNEY OBUCHOMBKI : Thank

you.
THE COURT: So, that concl udes
ATTORNEY OBUCHOABKI @  Does it
for today.
THE COURT: Thank you very
much.

ATTORNEY OBUCHOABKI @ Thank
you, Your Honor.

ATTORNEY PURCELL: Thank you.

ATTORNEY PREEFER.  Thank you,

Your Honor.
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I N recess.

ATTORNEY DAVI S. Thank you.
THE COURT: The Court will

( PROCEEDI NGS CONCLUDED. )

be
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